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BAR BRIEFS

MORATORIUM PROCLAMATION
I, Walter Welford, Acting Governor for the State of North
Dakota, for the protection and in the name of the people of our State,
do hereby declare that:
Until this proclamation is revoked by me, or modified, no judicial,
executive, or administrative officer of this State, or any of the subdivisions thereof, shall entertain any proceeding or sign any order or
other document of any kind which has for its purpose, or which tends
to promote, the transfer or change of the ownership, title to, equities in
or possession of real or personal property, contrary to the wishes and
needs of the present owner or possessor of such property, or of rights
or equities therein.
PROVIDED, that such proceedings may be entertained or order
or other document signed upon satisfactory showing first made to such
officer, that such owner or possessor has the legal right and has been
given reasonable opportunity to avail himself of the remedies provided
under the terms of Senate Bill No. 23, known as the Legal Moratorium,
as recently approved by me, or under the terms of the Frazier-Lemke
amendment to the Bankruptcy Act, and has freely and voluntarily
waived the benefits of such remedies, or has unreasonably refused to
avail himself thereof.
Any person injured or feeling aggrieved by the operation of the
provisions of this proclamation is authorized to file his petition for
relief at my office.
This moratorium supersedes and replaces all other moratorium
proclamations previously issued by this office.
Given under my hand and the Great Seal of the State of North
Dakota, at the City of Bismarck, County of Burleigh, State of North
Dakota, at the office of the Governor, this fifth day of April, A. D., 1935.
MEMORANDUM
The Moratorium Proclamation of April 5, 1935 is to have broad
and general application, and it is intended that it shall receive a reasonable interpretation and shall not be used to shield persons acting in bad
faith or to aid the perpetration of fraud. It is contemplated that all
orders made or documents executed in connection with the conduct of
proceedings which affect property rights shall contain or have attached
to them a specific finding to the effect that it has been shown to the
officer signing the same that the requirements of this Proclamation
have been met.
For the purposes incident to the application and operation of this
Proclamation property rights may be divided into two general classes
according to the condition of the owner and holder of such rights.
Wherever affected property rights are held by one in actual possession
of the property who uses it as a home or in the conduct of his trade or
business, officers should presume that execution of the order or other
document is contrary to the provisions of this Proclamation and should
not sign such order or other document until satisfied by substantial
evidence that the fact is otherwise. In cases involving rights held by
one not in actual possession of the property, or not using the same as a
home or in the conduct of his trade or business, officers may, in the
exercise of sound discretion, find that such execution is consistent with

"BAR 13RTEFS
such provisions without requiring a specific showing thereunder, unless
the owner of the rights involved claims the benefit of such provisions.
Showings to be made by applicants for orders of the kinds described in the Proclamation may include proof that the property owner
has freely and voluntarily agreed that the particular proceedings, order
or other document will not effect or promote a transfer contrary to his
"'wishes and needs"; or such showings may include proof that notice
of and information concerning the purpose and effect of the State
Moratorium Law and of the Frazier-Lemke Moratorium Amendment
have been communicated to such owner, that he is legally qualified to
file a petition for relief under those statutes, and that he has waived the
benefits thereof. Each case must be considered upon its own facts.
against the background of the existing economic emergency, and weight
must be given to the needs of the parties, even when allowance for such
needs requires apparent postponement or denial of a strict legal right
or privilege.
WALTER WELFORD,
Acting Governor.
HYPOCRISY IN THE DIVORCE COURTS
Recently in the course of a conversation with an able and experienced
lawyer the subject of divorce cropped up. We were in fact discussing a
specific case in which we appeared as attorneys on opposite sides. We
agreed that in that particular case the actual underlying cause of dissension was complete incompatibility of the parties; and that the acts
set forth in the pleadings were the symptoms of that underlying cause
rather than the cause itself. Going on from there it was suggested that in
a large majority of such cases the same situation obtained; that with the
exception of one or two statutory grounds (i.e. conviction of felony)
the cause of marital difficulties was that the husband and wife were mismated. We suggest for consideration of the Bar and more particularly
of the members of the legislature that our statute on the subject should
include incompatibility, with proper safeguards against abuse of the
statute, if any such safeguards are required in addition to those already
provided, suich as the provision for one year's residence of one or both
of the parties in the state, the provision against collusion, etc. We quote
from an article by Mr. Urban R. Miller, of the Des Moines, Iowa, Bar,
published in the March, 1935, number of The Law Student.
"Incompatibility as a Universal Ground for Divorce"
"Without going into extended recital of arguments for divorce,
we might say that it is a necessary evil to compensate for social and psychological incongruities which result from the inaccuracy of the human
mating instinct. Furthermore, there is no convincing evidence that people
are more moral and family life more secure in South Carolina where no
divorces are granted and in New York where there is only one ground
for divorce, than in any state where by judicial extension divorces are
granted On the ground of simple incompatibility. Then since divorce we
must have, we can do no further social wrong, and, we might say without
fear of serious challenge, perform a salutary social beneficence, by including this one universal ground.
"Simple incompatibility is not at present a statutory ground for
divorce. Metaphorically, as an individual ground, it is a misnomer, an
offspring of judicial extension and convergence of the conventional

